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Re: Construction of Texas

Constitution, Article

- XVI, Sections 12, 33,

and 40, as applied to

- cartain employees and

_ contractors who are

. . S receiving compensation
Dear Mr. Cox: from the United States.

You have reqﬁeéted the opinion of this of--
fice on the following questions:

1, Is it in violation of the Constitution -
~ to employ and pay a {art-time employee. at the Big '
Spring State Hospitel who is also drawing pay as an

eglésted man in the armed services of the United
States? ’ . : .

2. Is it in violation of the Constitution
to retain on our payroll a doctor who in no way neg-
lects his duties to the State of Texas but who does

" after duty hours, act as an independent contractor for
the Veterans Administration (in this instance Dr. Roy
C. Sloan of the Big Spring State Hospital) without .
monetary profit being received from the Veterans Admin-
istration for his services?

3, If your answer to question number two
above 1s in the arffirmative, would it differ- if Dr.
2loan drev compensation from the Veterans Administra-

ion? '

L 4, 1Is it in violation of the Constitution
for the Big Spring State Hospital to utilize the ser-
vices of an independent contractor and pay him not as
an employee but on a purchase voucher, when such a per-
son 18 on the gayroll-or the Veterans Administration
as an employee (B.g., Dr. Co W, Atherton.)
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5. .Is it in violation of the Constitutien
- for the Big Spring State Hospital to utilize the ser-
vices of an independent contractor and pay him not as
an employse but on a purchase veucher, when such a
person 1s in private practice and 1s not an employee
of the Veterans Administration but does draw compensa-
tion from the Veterans Administration as an independ-
ent contractor as cqnsultant? (E.g.,Dr. J. C. Banker.)

6. Is it in violation of the Constitution
for the Mexia State School and Home to retain on its
. payroll four employees who are ex-~servicemen of World

‘War II, who are attending Veterans Administration
School at night and, of course, drawing compensation
from the Veterans A ministration for such training?

7. In construing both Sections 33 and 40
of Article XVI, is it unconstitutional to employ any
of the above categories of persons when they are pres-
ently in the National Guard, the National Guard Re-
serve, or the Organized Baserves of the United States?

There are three sections of Article XVI of
the Texas Constitution which relate to the subject
matter of these questions. Section 12 statea--

“No member of Congress, nor person
holding or exercising any offico of profit
or trust, under the United States, or ei-
ther of %hem ‘or upder any foreign power,

~ shall be eligible as a menber of the Leg-
islature, or hold er exercise any office
of profi% or trust under this State."

Section 33 provides:

"Phe Accounting Officers of this

State shall.peither draw nor pay a warrant
upon the Treasury in favor of any person
for salary or compensation as agent, offi-
cer or appointee, who holds at the sam@
time any other officc or position of honor,
trust or profit, under this State or the
United States, except as preseribed in this
Constitution° Providod that this restrie-
tion as to the drawing and paying of war-

rants upon the Treasury shall not apply to
officers of the National Guard or Texas,
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the National Guard Reserve, the Offi-
cers Reserve Corps of the United States,
nor to enlisted men of the National
Guard, the National Guard Reserve, and
the Organized Reserves of the United
~ States, nor to retired officers of the
United States Army, Navy, and Marine
Corps, and retired warrapt offiecers ;and
retired enlisted men of .the United ;
States Army, Navy, add Marine Corps." .-

And Section 40 says:

"No person shall hold or exercise,
at the same time, more than one Civil
O0ffice of emolument, except that of Jus-
tice of Peace, County Commissioner, No-
tary Public and Postmaster . . . lus
the same military personnel listed in
Section 33/, unless otherwise specially
provided herein. Provided, that nothing
in this Constitution_shall be construed
to prohibit . . . /same military per-

~ sonnel listed in Section 3 from hold-

~ing in conjunction with such office any
.other office or position of honor, trust
or profit, under this State or the
United States, or from voting at any
Electionj General, Special .or Primary
in this State when otherwise qualified.”

_ Thus, Section 12 prohibits a person from
holding ™any office of profit or trust" under the
State of Texas if that person holds such an office
under the United States, another state of the Unloxy,
or a foreign power; Section 4O prohibits the hold-
ing of mere than one "civil offica of" emolument"
whether in the state or federal government, certain
civil and military offices or positions of "honor
trust or profit" excepted; and Sectibn_33-proh1bi£s
payments of salary or compensation from the State
Treasury to agents, officers or employees of the
State who at the same time hold another "office or
position of honor, trust or profit" under the state
or federal government, certain military personnel
excepted. ‘ ) - ‘

In answer to your first.question, we call
your attention to two opinions of the Texas Supreme
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Court which involved the exceptions in favor of cer-
tain military personnel. Cargegter v, §h992%r§, 135
Tex. l"|'].3, 1“’5 S.W.2d 562 ( gy COI'T. den. UeS.
ga;‘(CSﬁgﬁr v, Shappard, 140 Tex. 271, 167 8.W.24d

In the first case, Carpenter, the Chairman
and Executive Director of the Texas Unemployment Com-
pensation Commission, was commissionsed and on active
duty in the Army of tne United 3tates as s result of
being ordered to gservice as an officer of the National
Guard. The Supreme Court held that he remained an of-
ficer of the National Guard within the meaning of the
exceptions in Sections 33 and 4O and, therefore, had
not vacated his civil office; that his military ap-
pointment did not violate Section 12 of Article XVI
of the Constitution; and that mandamus would lie to
compel payment of his salary as a state officer.

. The Cramer case concerned the existence of.
an office of temporary district Judge, which existence
depended on t he status of the reguiar Judge. The.
regular judge, who had received a temporary commission
and was on ac%ive duty in the Army of the United 8tates,
was held by the Supreme Court to have been commissioned
in the "Qfflcers Heserve Corps" within the meaning of
Sections 33 and 40. For this reason the Court held tiat
he was excepted from the prohibltions of those sectioens,
that he had not abandoned his clvil offiee by accepting
the commission, and that mendamns would lie on behalf
of his successor to compel payment of the successor's
salary as temporary Judge. The Court expressly pointed
out that the exceptions to Sections33 and 40 are not
limited by but must control Section 12:

"Any other construction would render
the amendments to Sections 33 and 40 mean-
Ingless, and would mean that their adoption
by the people was an i1dle gesture. Then,
too, 1f it be contended that the amendments
to Sections 33 and 40 are in conflict with
Saction 12 of Article 16, it must be noted
that such amended sections, Nos. 33 and 4O,
are the latest expression of the will of
the people, and any provisions of the Con~
stitution previously existing must, in case
of conflict, yleld to them. 8tate v, Brown-
son, 9% Tex. 436, 61 S.W. 1llh; Gillaspie v.
Lightfoot 103 Texo 359’127 SDWQ 7990"
(167 S.w.2a at 152.)
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Your opinion request and accompanying corre-
spondence describe the enlisted men referred to in your
first question as "part-time employees,™ The Assistant
Auditor describes them as "part-time attendants." We
conclude that the nature of their relationship with the
State is that of employment rather than a relationship
in the nature of an "office," and; therefore, that nons
of them hold "an office of profit-or- trust® or "a eivil
office of emolument" within the prohibitions of Sec-
tions 12 and 40 resgeetively. Att'y Gon. Qps. V-303
(19"“7) O_ 3"’9 Cfo LOWG Vo St t 1] 83 Texa
Crim. 13k, 201 S.W. 986 (19

However, each of these enlisted men receives
from the State salary or compensation as an employee,
and this office has construed the term 'appointee,® as
used in Section 33, to ba & synonym of the term employ-
@8, : Att'y Gen. 0p. 0-2607 (1940). Therefore, the pro-
hibitien-of Section 33 may- apply to these employees,
depending onm thie answers 5o two remaining questions:’ Is
their ‘enlisted status & "position of ‘honor, trust or
profit, under . . » the United States"? If their en-
listed status is such a position, are any of these men
:ithin the exceptional categories enumerated in Sec-

on 33?7 . , .

There are no Judiciel anthorities in point on
the first question. 'The Carpenter and Cramer cases both
concerned commissioned officers. DBut this office has
‘previously held that Seetion 33 prohibited payment of
twelve days! "vacation pay" to an enlisted man who was
"drafted for service in the United States Army" from
Stete employment. Att'y Gen.Op.0=3335 (1941). After
quoting Section 33, that opinion concludes:

"From the above it is clear, without
argument that unless a man falls within

f the.exceptions provided im the sec~
ond ‘sentence ‘the Comptroller cannot issue
him a warrant in consideration of any em-
ployment by the State subsequent to the
time he is enlisted in the Army, whether
as an officer or a private."

A faet determination of whether any of the en-
listed men who have been employed at the Big Spring
State Hospital fall within the exceptions enumerated in
Section 33 cannot be made by this office from the inform-
ation furnished us. In making thls determination for’
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yourself, you are advised that it is not a violation
of the Constitution to employ and compensate from the
State Treasury enlisted men of the National Guard,
the National Guard Reserve, the Organized Reserves

of the Dnited States, or enlisted men who are retired
from - the United States Army, Navy, or Marine Corps.
And, under the holding of the Carpepter case, men who
. vwere inducted into the service while in any of the

above categories are excepted within the meaning of
QantdAan 212 magardlacde AF Fha Fandk +hatr Phay wanov ha
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classified at pregent in a category not enumerated inm
Section 33. You are also advised that it is consti-
tutional ,to employ and pay such enlisted men even if
they are not exceptéd from Section 33 provided they
are pald from local funds rather than from funds in
the 8tate Treasury. Letter Opinion dated May 19
1947 to Hon. Gibb Gilchrist. As pointed out in %hat
opinion, it is the view of this office that Section .
33 applies only to payments from funds in the State .
Treasury. : o

Your second, third, fourth and fifth ques-
tions doncern the effect of Sections 12, 33, and 40
on the practice of medicine by independent contrac-
tors. As a matter of interpretation, this office
holds the view that one whose true relation is that
of independent contractor does not occupy an "office
of profit or trust" under Section 12, nor a "ecivil
office of emolument" under Sectidn-h&, nor does he
occupy the status of "agent, officer or appointee"”
or hold an "office or position of honor, trust or
profit" under Section 33. Consequently, these con-
stitutional restrictions do not affect services that
are rendered by independent contractors. This view
is adopted in Attorney General's Opinions V=303
(194%7) and V-345 (1947)}. The reasoning and authori-
ties in support of this conclusion are set out with
great care in those opinions, especially Opinion
V-303, and they need not be repeated here.

You predicated each of your original ques-
tions on the assumption that the doctors inquired
about are in fact acting as independent contractors
in rendering the "extra-curricular" service. In
.your supplemental requeat you asked the following:

. "In additien to the advice sought
in. questions two, three, four, and five,
wae desire the opin;onfof,you: office as
to whether or not Dr. Rey C.-Sloan is an



Hon.

Larry O. Cox, page 7 (V-1527)

indevendent contractor with the Veter-
ansg Administration; whether or not Dr.
C. W. Atherton is an independent con-
tractor with the Big Spring State Hos-
pital; and whether or mot Dr. J. C.

. Banker is an independent contractor .

with the Veterans Adminjistration an&/or
the Big Spring State Hospital."

The eiistence of the status of 1hdependent

contractor depends upon the actual relationship be-
twegen the. contractor and those with whom he contracts.
As pointed out in Opigion v-303, the Supreme Court in

13 Tex.

907
1nportant faetual tasts as follewa°

: "The general rule relating to inde-
pendent .contractors rests upon certain
recognized tests- although such tests are

- not necessarily concurrent with each

other, nor is each test in itself con-

- trolling. Such tests are: - (1) The in- :
' _dependent nature of his business; (2)
‘his obligation to furnish necessary tools,

plies, and material to perform the gob' '
??? his right to control. the progras o

~ the work, except as to final resulte; (
"~ the time ror which he 1s employed; and

(5) the method of payment, whether hy time

or by the jod.*®

tion

“You have furnished us the fbllauing 1nrorma--
about the actual relationship between the several

doctors and the institutions they serve:

o o« Dr. Sloants statns with the

113
iVeterans Administration Hospital is that

“of consultant in neurology and psychiatry.

H¢ is not a member of the staff and dees
not take actual charge of any patients but
acts strictly in an advisory capacity, de-
liberating with and oounselling the patiants
of staff physicians at their regquest. HNe
furnishes his own tools, consisting of a
stethossope and hammer, and no supplies are
used. His consultations are held only at
nights and on holidays when he is officially
off duty at the Big Spring State Hospital

A
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jand only at such times as he may be
called. He receives a fee of $50,00 per
consultation, . regardless of the time ex-
pended, and he is paid from Veterans Ad-
-Iinistration Fee Basis and Contractual
Service Funds°

o « o Dr. Atherton's status at
the Big Spring State Hospital is that of
consultant in ¢linical and gross pathol-
O0gy. He is not & member of the hospital
staff, and he personally furnishes what~
sver. %ools are required in connection
with his work at the hospital, which con-
slsts of advising, deliberating and '
counselling with starf physicians in eon-
nection with post-mortem examinations. -
- He accepts consultation only at nights '
and on holldays when he is officially off.
~doty from the Veterans Administratien
Hospital., His compensation consists of
_ $12.50 per consultation which is paid by
“. purchase voucher from the Big Spring State
. Hbspital.

 "pp, J. C. Banker 18 a radiolosist at.
the Malone-Hogan Climic in Big Spring and
is & member of the staff. His tools and
supplies used there are furnished him by
- the elinic. He is responsible for the com--
- pletu care and treatment of those patients
assigned to him at the c¢linic. He is .em-
ployed by the clinic on & full-time basis,
but his financial arrangements with the
clinic are; of course, unknown to this of-
- fice. Dr.. Banker's s%atns with the Veter-
ans Administration Hospital is of consult-
ant in radiology. He is not a member of
the hospital staff and does not take actual
- charge of any patients but acts only in an
advisory capacity. No tools or supplies
are involved since his work consists of
reading X-ray films and consulting with the -
staff physicians with regard to Roentgeno-
logical technique. He accapts intermittent
ealls for consultation and receives a fee
of $50.00 per consunltation, regardless of.
the time expended, which fee is paid from
Vetaerans Adninistration Fee Pasis and
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Contractual Service Funds. Dr. Bankers's
status at the Big Spring State Hospital
is that of consultant in radiology.- He
is not a member of the hospital staff and
does not take actual'charép_of pptients. -
His duties consist of reading X-<ray films
with the staff physicians and consulting
with them with regard to Roentgenological
- techniques. No tools or supplies are

used.: He is avallable.for consultation
only when called and receilv a fee of
$37.50 per consultation, regardless of the
time expended, which fee 1s paid by pur-

-~ chase voucher from the Big Spring State

Hospital."

‘ Based .on an application of the above facts
to the tests approved in the gggjnggg case, , 1t
- 18 the opinion of this office that Dr. Roy C. oan
18 an independent contractor with the Veterans Admin-
_istration, that Dr, C. W. .Atherton is an independent
contractor with the Big Spring State Hospital, and
that Dr. J. C. Banker is an indapendent contractor
with both the Veterans Administration and the Big Spring
State Hospital. Your second question becomes hypothet-
‘4cal in view of the statemént above which indicates
that Dr. Sloan does. in fact receive oompensation from
the Vaterans Adninistrationa .

In reaaffirming the view adoptad in Opindon
V=303 and in holding that doetors are rendering the de-
seribed consulting services as independent contractors,
we feel compelled to point out that a pumber of earlier
opinions of this office holding unconstitutional cer-
.tain dual medical services did not consider the possi~-
bllity that service might be rendered by an independent
cogtigctor outaide the prohibitions of Seetions 12, 33,
an

= " We refer to Opinions o-2607 (19%) o-3061
(1943), 0-3788 (1941), O=5349 (1943), and O=8525 (1943).
- None of these opinions need be overruled because sach
appears to be a correct holding on the facts submitted.
It 1s apperent, however, that most .of the dudl services
held unconstitutional 1n these epinions eould, with but.
slight change in the facta, be held permisaibie under
Opinton V-3 3- :
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- Your sixth question, concerning the ex-
servicemen employed at Mexia State School and Home,
raises one issue: Does a trainee attending a Veter-
ans Administration night school, who is drawing com—
pensation for such training, hoid an "office of
profit or trust," a "eivil office of emolument," or
an "office or position of honor, trust or profit,
under . . .. the United States" within the meaning
of Sections 12, hO, and 33, ‘respectively?

We think it is obvious that these vater-
ans are not officers of the United States within the
meaning of Sections 12, 33, and 40. Hence the only
issue raised relates to Section 33: Does & veteran
pursulng such.training hold a "position of honor,

.truast or profit" under the. United States:

. The training or schooling of veterans of
World War II at the expense of the United States is
guthorized in Veterans Regulations promulgated pur-
-suant to Chapter 12, Title 38 of the United States
‘Cods, Title 38. codifies the federal legislation
~dealing with "Pensions, Bonuses, and Veterans' Re-
~llef." You did not 1n&icate in your opinion request
whether the veterans inquired about were being trained
under Part VII (Vocational Rehabilitation) or Part
VIII (Edmcation of Veterans) of Veterans Regulation
No. 1(a), promulgated under-38 U.S.C.A., Chapter 12.
But in either evant the payments received during
training are "subsistence allowance” grasted to the
trainee during his: satisfactory continuation of train-
ing ageording te specified’ conditiﬁns« Kone of those
conditions require work or service by the trainee for
or on behalf of the government. %The allowance is def-
initely not a wage or salary. All of the benefits
provided in Title 38 ara in the nature of gratuities
made available by Congress to persons who have ren-
dered past services in the nation's military forces.
Rone of the henefits are granted as wages or gglg%z '

or

in return for present or future or segx%ggﬁ
the coumtry. In no sense can it be said tha ere

exists an employment relationship between the gover-
ment and benefited veterans by virtue of any of- the
provisions of Title 38. - o

Therefore, it is:the opinion of this office
that a veteran pursuing a conrse of study or training
at the expense of the United States; during which he
receives a subsistence allowance, is not holding a
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“position of honor, -trust or profit, under . . . the
Unlted States" within the meaning o% Section 33.

In answer to your seventh question, you are
advised that by virtue of Sections 33 and 40 it is
constitutional for the State to employ persons in the
categories inquired about by youw, who are presently
in the National. Guard,. the National Guard Reserve, or
the Organized Reserves of the United States. Carpgp-

ter v, s SUDIa; er v._sh Id, supra.

SUMMARY

It 1s not a violation of Article XVi,
Sections 12 and 40, Constitution of. Texas,
to pay from the State Treasury employees
at the Big Spring State Hospital who are
also drawing pay as enlisted men in the
armed services of the United States. How-
ever, such employees are prohibited by
Section 33 of this Article from being paid
from the State Treasury for this employ-
ment, unless they were members of the Na-
t1onal Guard, the National Guard Reserve,
or the Organized Reserves of the United
States when they were inducted into the
service or unless they are members of such
units. at the present time or unless ‘they
are retired from the military service of
the United States.

The Texas Constitution impeses no pro-
hibitions against engaging or paying. ‘for
" services rendered to the State by physi-
.cians as independent contractors.

+ It is no violation of the Texas Con-.
stitution for the Mexia State School and
Home to retain on its payroll employees who .
are ex-servicemen of World War Il attend-
ing Veterans Administration school and who
draw subsistence allowance during such
training. Likewise, it is constitutional
to employ at a State institution and te
.compensate from the State Treasury persons
,;whp are presently in the National Gu&rd,

J



Hon. Larry 0. Cox, page 12 (V=1527)

the National Guard Reserve, or the Organ-
i1zed Reserves of the United States.

Yours very truly,
PRICE DANIEL

APPROVED: , : Attorney General '

E. Jacobson , | | |
Review Assistant : o, ’

ying. | _. BW ﬂ;ﬁ-‘m-,\,
Charles D. Mathews . 'Phillip Robinson _

First Assistant Assistant
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